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An increasing number of high-net-worth individuals are utilizing offshore trusts in the Cayman Islands and the BVI
as instruments for family wealth succession. The Discretionary Trust, as one of the most flexible types of trust, can
grant the trustee(s) very broad discretionary powers. For more on Discretionary Trusts, please see our Briefing on
Cayman Islands and BVI Trusts.

However, when establishing a Discretionary Trust, the settlor may often be concerned that the Trustee might make
decisions contrary to their wishes and the Trust's purpose. Therefore, at the time of establishing the trust, in addition
to the trust instrument, the settlor will typically also sign a Letter of Wishes (LoW), outlining their intentions regarding
trust beneficiary arrangements, assets distribution, investments, management, and other matters of the Trust. How
effective is the Letter of Wishes? What details need to be considered in a Letter of Wishes? Can a Trust have only
one Letter of Wishes throughout its existence? When multiple Letters of Wishes conflict, which one prevails? Will a
Trustee's decision contrary to the intentions expressed in the Letter of Wishes be valid? This Briefing will focus on
these questions to provide a brief introduction to the effectiveness and role of the Letter of Wishes in Trusts.

1. Legal Effectiveness and Role of the Letter of Wishes

Firstly, the Letter of Wishes is a document separate from the Trust Instrument. Unlike the Trust Instrument, the
Letter of Wishes does not have binding legal force. It is more akin to a guiding document, providing advisory
guidance to the Trustee in administering the Trust. This means the Trustee has the discretion to decide whether or
not to adopt the contents of the Letter of Wishes. Settlors might ask the question: if the Letter of Wishes lacks
enforceability, isn't creating one meaningless?

In practical application, if a Trustee's failure to follow the Letter of Wishes results in harm to a beneficiary's interests,
the beneficiary may sue the Trustee in court. If the Trustees cannot provide sufficient evidence to prove that their
decision-making process and purpose complied with the law and the provisions of the Trust Instrument, the court
may assume the Trustees’ decision is invalid. For further details, see the section below on the validity of Trustee
decisions contrary to the Letter of Wishes.

2. Considerations of details in Drafting the Letter of Wishes

Typically, settlors do not include excessive detail within the Trust Instrument itself. Instead, specific wishes for trust
administration will be placed in the Letter of Wishes. The main contents of a Letter of Wishes usually cover the
following points:

i. Trust/Beneficiary Arrangements. These often include prioritizing children's education and medical needs.
Additionally, conditions for beneficiaries to receive benefits can be set, such as age thresholds or
educational requirements. Specific scenarios for excluding beneficiaries can also be stipulated. For
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example, distribution may be suspended or a beneficiary may be excluded if they are involved in drug-
related crimes.

. Principles for Trust Asset Distribution. The Letter of Wishes can specify methods for distributing Trust
assets, such as regular distributions, emergency distributions, and distributions upon the occurrence of
significant events.

iii. Explanation of Trust Purpose. Elaborating on the Trust's purpose within the Letter of Wishes is also a key
measure to prevent Trust disputes. For instance, stating that the Trust aims to safeguard the livelihood of
family members and their descendants. The Trustee must then weigh these purposes when making
decisions.

iv. Stipulation of Special Clauses. For example, sometimes, while the law grants Trustees discretionary power
to invest the Trust assets, the Letter of Wishes could state a recommendation to limit the proportion of
assets invested in high-risk financial products to a specific range.

V. Confidentiality Requirements. The settlor may state in the Letter of Wishes that its contents will not be
disclosed to minor beneficiaries.

3. Resolving Conflicts Between Multiple Letters of Wishes

A settlor can usually sign multiple Letters of Wishes, reflecting the flexibility of Trusts. The settlor can update and
adjust such non-binding guidance to the Trustee over time, based on changes in their circumstances (e.qg., family
situation, financial status, tax environment). It is generally understood that the most recently signed Letter of Wishes
takes precedence, as it better reflects the settlor's current situation and intentions. To avoid conflicts between
multiple Letters of Wishes, a new Letter of Wishes should clearly and explicitly state that it revokes and replaces all
prior Letters of Wishes or specified prior Letters of Wishes.

However, if the settlor fails to explicitly revoke prior versions in the new Letter of Wishes and conflicts arise between
the old and new documents, the Trustee can face difficulties in decision-making. In such cases, the Trustee needs
to consider all the Trust documents and make decisions based on the settlor's overall intent. If the conflict is
irreconcilable, the Trustee should seek legal advice to determine the course of action that best serves the interests
of the Trust and aligns with the settlor's true intentions, while avoiding liability for breaching fiduciary duties.

4. Validity of Trustee Decisions Contrary to the Letter of Wishes

As mentioned, the Letter of Wishes itself lacks binding force. This means that, under specific circumstances, the
Trustee has the right to make decisions that deviate from or even contradict the instructions in the Letter of Wishes.
However, this does not mean the Trustee can arbitrarily disregard the settlor's wishes. The Trustee's power to
deviate is strictly limited by the core requirement that the Trustee must fulfill his/her/its fiduciary duties, particularly
the duties of loyalty, prudence, and adherence to the Trust's purpose and terms.

Referencing a classic case, the Wong Case (Grand View Private Trust Company v Wong & Others [2022]
UKPC 17), the UK Privy Council (whose judgment is persuasive authority in the Cayman Islands and the BVI)
issued a number of guiding principles.

Based on the facts stated in the UK Privy Council’s judgment, the Wong brothers co-founded the large
Taiwanese conglomerate Formosa Plastics Group (FPG) in the 1950s. In 2001, the brothers established two
Bermuda trusts. The first was a discretionary family trust named the Global Resource Trust No. 1 (GRT), holding
approximately US$560 million worth of FPG shares, with the beneficiaries being the settlors' children and
descendants. This discretionary family trust also granted the Trustee the discretionary power to add or remove
“any person or class or description of persons” to the beneficial class of the Trust. The second Trust was a
purpose trust named the Wang Family Trust (WFT), serving both charitable and non-charitable purposes. In
2005, The Trustee of the GRT exercised its powers of addition and exclusion to exclude all family members of
the founders from the beneficial class of the Trust, and to add the Trustee of the WFT as the sole beneficiary.
The dispute accordingly focused on the GRT trust deed, which granted the Trustee the power to add or exclude
beneficiaries. Further, as early as 2001, the founding brothers had signed a memorandum of wishes before
establishing the Trusts. This memorandum stated their intention in establishing the family trust was for the
benefit of their children. The UK Privy Council admitted this memorandum as evidence, concluding that the
purpose of the GRT discretionary trust was for the benefit of the founder's family members. According to the
Letter of Wishes, if the family Trust was established to benefit the family, how could excluding the family



members to benefit another Trust serve a proper purpose? Consequently, the UK Privy Council found that the
Trustee's exercise of its power to exclude the existing beneficiaries and add the purpose Trust as a beneficiary
was invalid.

Although the above case is an extreme and unusual example, it illustrates that a Trustee cannot ignore the
settlor's wishes and purposes when exercising their administrative powers. However, when dealing with such
cases, courts will not automatically find a Trustee in breach simply for not following the Letter of Wishes. The
reasonableness of the Trustees’ decision-making process and basis, and whether they have complied with their
fiduciary duties, are also crucial factors. The court will consider the Letter of Wishes as significant evidence for
understanding the settlor's intent.

5. Summary

The Letter of Wishes, as a key non-binding document within a Trust, plays an indispensable role in family wealth
succession planning. Its core value lies in providing guiding principles for the Trustee regarding the
management of Trust assets, distribution of gains or profits, and addition or removal of beneficiaries, thereby
significantly compensating for the potential lack of detailed execution provisions in the Trust Instrument, which
prioritizes flexibility.

Although the Letter of Wishes itself lacks binding legal force, its practical influence and risk management value in
practice of Trust administration cannot be overlooked. When making discretionary trust administration decisions,
Trustees should fully understand the settlor's Trust intentions to avoid dispute.

Further Assistance

This publication is not intended to be a substitute for specific legal advice or a legal opinion. If you require further
advice relating to the matters discussed in this Briefing, please contact us. We would be delighted to assist.
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About Loeb Smith Attorneys

Loeb Smith is a leading offshore corporate law firm, with offices in the British Virgin Islands, the Cayman Islands,
and Hong Kong, whose Attorneys have an outstanding record of advising on the Cayman Islands’ law aspects and
BVI law aspects of international corporate, investment, and finance transactions. Our team delivers high quality
Partner-led professional legal services at competitive rates and has an excellent track record of advising investment
fund managers, in-house counsels, financial institutions, onshore counsels, banks, companies, and private clients
to find successful outcomes and solutions to their day-to-day issues and complex, strategic matters.
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