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Liquida on of a company
incorporated in the Cayman
Islands – how to determine
whether liquidators are
suﬃciently independent
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proceed under the supervision of the Court,
pursuant to s.124 of the Companies Act; and

Introduc on
In its judgment in the ma er of Global Fidelity
Bank, Ltd (In liquida on)¹ the Grand Court of the
Cayman Islands clariﬁed the test that is to be
applied when there is an objec on to the
proposed liquidators of a company on the
grounds that they lack the required independence.

2.
the JVLs be appointed as Joint Oﬃcial
Liquidators (“JOLs”) of the Bank.
Objec on to the JOLs appointment
Whilst no objec on was made in rela on to the
supervision order, the Relevant Creditor
“vigorously” objected to the appointment of
the JOLs and instead sought the appointment of
alterna ve liquidators.

The Background
Global Fidelity Bank (the “Bank”) operated in
the Cayman Islands under a Class B Bank License
awarded by the Cayman Islands Monetary
Authority (“CIMA”) since October 2014.
Ascentra Holdings, Inc (in voluntary liquidaon), which was one of the Bank’s creditors (the
“Relevant Creditor”), requested a withdrawal
of approximately US$8m from its account with
the Bank.

No other creditors of the Bank objected to the
JOLs’ appointment and indeed one other such
creditor (who was also owed approximately
US$8m by the Bank) expressly did not object to
their appointment.
The reasons for this objec on were rooted in
the Relevant Creditor’s percep on that the
independence of the JOLs had been compromised by their previous engagement by the
Bank to produce the FFP Report. This view had
been formed on the basis that:

On or around 4 June 2021, following that
withdrawal request, the Bank approached
insolvency prac oners at FFP Limited (“FFP”)
to undertake a “limited and urgent” review of
certain of the Bank’s ﬁnancial informa on and
to produce an independent ﬁnancial review of
the Bank’s aﬀairs (the “FFP Report”).

1.
the JOLs had prepared the FFP Report
and had been appointed as JVLs by the Directors
of the Bank. If appointed, the JOLs would
therefore be required to inves gate the
conduct of those who had appointed them;

The FFP Report was produced in a ma er of
days and was made available to the Bank.
Having reviewed the FFP Report, the Bank
swi ly resolved to appoint the insolvency
prac oners as joint voluntary liquidators (the
“JVLs”) of the Bank.

2.
it is necessary that any liquidators
should also appear to be independent, so as not
to compromise their ﬁndings as any suspicion of
par ality would render them less eﬀec ve as
liquidators. The Relevant Creditor had no
conﬁdence in the JOLs considering the circumstances in which they had been appointed; and

As the Directors did not intend to make a
declara on in respect of the Bank’s solvency (as
required by sec on 124(1) of the Cayman
Islands Companies Act (2022 Revision) (the
“Companies Act”)), the JVL’s applied to court for
an order that:
1.

the liquida on of the Bank should

¹ FSD Case No: FSD 168 of 2021 (DDJ)
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stakeholders that are determina ve. Such
views, even from signiﬁcant stakeholders, will
carry li le weight if they are irra onal or not
held in good faith or on reasonable grounds. It is
the reasonable views of a fair minded and
informed hypothe cal stakeholder that are
important.”

3.
in the circumstances of the failure of
the Bank, it was inappropriate for it to choose its
own liquidators and this decision should be
taken by its creditors whose views (and objecons) should be paramount.
In the view of the Relevant Creditor, the circumstances of the JOLs’ appointment created an
“unavoidable and irremediable appearance of
par ality” towards the Directors of the Bank
which prevented the JOLs from ac ng independently.

The Court’s decision
The Court found that the Relevant Creditor’s
opposi on to the appointment of the JOLs was
“not based on solid or reasonable grounds” and
as a result the issue before the Court was “not
ﬁnely balanced”. Weight was also given to the
fact that the Relevant Creditor was the only
person to object to the JOLs appointment.

The applicable law
The Judge in the case considered the previous
case law and found that the posi on is as
follows:

The Court noted that the prior rela onship
between the Bank and FPP prior to the appointment of the JOLs was “limited” and “not a
signiﬁcant prior rela onship” which therefore
could not reasonably impair the independence
of the JOLs.

1.
insolvency prac oners should not be
appointed unless they can properly be regarded
as independent of the company in respect of
which they will be appointed. They will be
considered to lack such independence where
the prac oners (or their ﬁrm) have, in the
three years prior to the onset of insolvency of
the relevant company, acted as its auditors²;
and

The Court went further and said even if the prior
rela onship had been capable of impairing the
JOLs’ independence, “it was not suﬃciently
material to this liquida on such that a fairminded stakeholder would reasonably object to
the appointment of the Pe oners as JOLs”.

2.
where the appointment of liquidators is
challenged and the Court needs to consider
whether a proposed prac oner is independent or not, the Court must “(i) iden fy the
rela onship and (ii) determine whether it is
capable of impairing the appearance of independence and, if so, determine (iii) whether it is
suﬃciently material to the liquida on in
ques on that a fair-minded stakeholder would
reasonably object to the appointment of the
nominated prac oner in ques on”.

As a result, the appointment of the JOLs was
conﬁrmed by the Court.

The Court also stressed the importance of the
objec ve considera on of the subjec ve
opinions of individual creditors, it being noted
that “it is not the subjec ve views of the
² Regula on 6(2) of the Cayman Islands Insolvency Prac

oner’s Regula ons 2018 (the “Regula ons”)
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regarded as independent where he or the ﬁrm
for which he works has audited the company
that is facing liquida on in the three (3) years
prior to insolvency. However, in his summary of
the current law, the Judge noted also that
“other than ac ng as auditors within the
previous three years, there could be other
circumstances which could be indica ve that
the prac oner cannot be properly regarded as
independent”.

Commentary
This judgment has clariﬁed whether it is a
subjec ve or an objec ve test that is to be
applied by the Court in determining whether
liquidators have the requisite appearance of
independence. This is par cularly welcome as
challenges to the appointment of joint voluntary liquidators and joint oﬃcial receivers,
including in the context of investment funds,
are common in the Cayman Islands.

The Court further noted that a prior connec on
with the company that is to be liquidated “can
be an advantage rather than a disadvantage or
disqualifying factor” and it observed that in this
case, the JOLs’ limited prior involvement with
the Bank “will produce some cost savings and
eﬃciencies”. However, expedience cannot be
traded for independence such that “if liquidators are not independent, in reality or percepon, the fact that a lot of their experience and
knowledge will be lost is not a good reason for

It is hoped that this clariﬁca on might reduce
the number of such challenges or, in the least,
allow these applica ons to be dealt with more
quickly and with greater focus on the key issues.
The case also considered the relevance of an
insolvency prac oner’s previous engagement
by a company that is to be liquidated. As noted
above, sec on 6(2) of the Regula ons states
that an insolvency prac oner cannot be
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a receivership of a
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funds to pay dividends”.

The Grand Court in the Cayman Islands has
conﬁrmed the appropriate insolvency test to be
applied pursuant to sec on 224 of the
Companies Act in respect of a Cayman Islands
segregated por olio company (“SPC”).

The joint oﬃcial liquidators of the Investment
Manager demanded payment of the Debt and
issued a statutory demand on SP1 on 10
February 2021 in respect of the Debt, which was
acknowledged but not paid by SP1. The
Investment Manager sought a receivership
order from the Grand Court in respect of SP1, on
the basis of SP1’s insolvency.

Segregated por olio companies
An SPC is a single legal en ty, which can create
an unlimited number of separate segregated
por olios. The assets and liabili es of a
segregated por olio beneﬁt from a statutory
“ring-fence” from the assets and liabili es of (i)
any other segregated por olios of the SPC and
(ii) from the general assets and liabili es of the
SPC, under sec on 216 of the Companies Act.
Given the ﬂexibility of corporate structure,
ability to prevent cross-liability issues between
diﬀerent segregated por olios and to pursue a
diﬀerent investment strategy for each segregated por olio, the SPC is a common vehicle of
choice for mul -class investment funds.

Key statutory provisions
The winding-up processes set out in Part V of
the Companies Act apply in respect of a “company”, therefore as a segregated por olio does
not have a dis nct legal personality to the SPC,
the statutory modes of winding-up which are
available to a company, cannot apply to a
segregated por olio on its own. However,
receivership allows a speciﬁc segregated
por olio to be closed down without the overall
SPC structure having to be wound-up.

Facts
Sec on 224 of the Companies Act sets out the
grounds for the appointment of a receiver over
a segregated por olio of an SPC. The key
provisions are summarized as follows:

In the Obelisk Global Fund SPC case, the SPC
Fund is registered with the Cayman Islands
Monetary Authority as a mutual fund.

(a)
Sec on 224(1) of the Companies Act
provides that the Court may make a receivership order in respect of a segregated por olio if
the Court is sa sﬁed:

Obelisk Capital Management Ltd. (in oﬃcial
liquida on) (“Investment Manager”) is Cayman
Islands investment manager, which provided (i)
investment management services to segregated por olios of the SPC Fund, (including SP1)
and (ii) operated the sourcing and pre-ﬁnancing
of gold doré from mines in East and West Africa.
The Investment Manager was placed into
oﬃcial liquida on on 26 June 2020.

(i)

The SPC Fund on account of SP1 was indebted to
the Investment Manager in the sum of approximately US$55,000 pursuant to a loan transferred by the SPC Fund to SP1 on 6 May 2019
(“Debt”), which was described in the bank
transfer documenta on as being a “loan to
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“that the segregated por olio assets
a ributable to a par cular segregated
por olio of the company (when
account is taken of the company’s
general assets, unless there are no
creditors in respect of that segregated
por olio en tled to have recourse to
the company’s general assets) are or are
likely to be insuﬃcient to discharge the
claims of creditors in respect of that
segregated por olio”; and
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(ii)

(a)
Cash ﬂow test: a company is deemed to
be insolvent under the cash ﬂow test if it cannot
pay the debts that are due at present, or if on
the balance of probabili es, it does not or will
not have the resources to discharge those debts
that will fall due in the reasonably near future.

the making of a receivership order
would achieve the purposes of “the
orderly closing down of the business of
or a ributable to the segregated
por olio” and “the distribu on of the
segregated por olio assets a ributable
to the segregated por olio to those
en tled to have recourse thereto.”

(b)
Balance sheet test: following the
wording in sec on 123(2) of the Insolvency Act
in the UK, a company is insolvent under the
balance sheet test if its assets do not exceed its
liabili es, taking into account con ngent and
prospec ve liabili es.

(b)
Sec on 224(2) of the Companies Act
states that a receivership order may be made in
respect of one or more segregated por olios.
Balance sheet v cash ﬂow test?

It was further submi ed by Counsel for the
Investment Manager in the case that there is no
case in the Cayman Islands Court of a pe oner
having to prove that an en ty is balance sheet
insolvent. Furthermore, a balance sheet test
would bring up eviden ary issues for a
pe oner (i) as a creditor would not usually
have access to the books and accounts of the
applicable company (especially in respect of a
Cayman Islands company, for which there is no
legal requirement to make accounts publicly
available) and (ii) the valua on of assets is not
an easy ma er, even if a creditor has access to
the relevant informa on.

SP1 did not dispute the fact that the Debt is
owed by SP1, the quantum of the Debt or that
the sum of the Debt is above the statutory
minimum for a statutory demand pursuant to
sec on 93(a) of the Companies Act (being
KYD$100).
However, counsel for SP1 opposed the receivership applica on in respect of SP1, on the main
basis that it had not been shown that SP1 “has
or is likely to have insuﬃcient assets to meet the
claims of its creditors” and argued that if SP1 is
deemed to be “balance sheet solvent” in the
long term, the Court may not make an order for
the appointment of a receiver.
Counsel for the Investment Manager asserted
that the relevant test for insolvency is by
reference to a “cash ﬂow test” or “balance sheet
test”:
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The decision
As the Debt was se led before the judgment in
this case was delivered, the judgment only
covered the jurisdic onal aspects of the
applica on for receivership by the Investment
Manager.
The Judge in the case did not accept that the
wording in sec on 224(1) of the Companies Act
equates to a cash ﬂow test of insolvency – in
par cular, it was noted that no language as to
debt and ming of payment is included within
this sub-sec on.
It was held that on a plain reading of sec on 224
of the Companies Act:
(a)
the test as to whether the Court has
jurisdic on to make a receivership order is
whether the assets of a company are or are
likely to be suﬃcient to discharge the claims of
creditors, which can be regarded as its liabili es
i.e. a balance sheet test, rather than a cash ﬂow
test; and
(b)
this involves a determina on on the
available evidence of whether the assets are
suﬃcient at present or are likely to be in the
reasonably near future when assessed against
its liabili es (including prospec ve and
con ngent liabili es) and are held in a form
where they may be used to pay the claims of
creditors.
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1

are to a large extent derived from the equivalent provisions in English law. However there
are some notable diﬀerences.

Introduc on

1.1
In the context of investment funds
structured as companies (including SPCs) the
rights of investors (i.e. shareholders in the
company) will be set out in the key terms of the
oﬀering as set out in the oﬀering document the
subscrip on agreement, the Memorandum of
Ar cles of Associa on (”Ar cles”), and the
provisions of the Companies Act.

2

Unfair Prejudice

Unlike under English law, there is no ability for a
shareholder of a Cayman Islands company to
bring a pe on before the Courts on the basis of
“unfair prejudice”. However under sec on
95(3) of the Companies Act, the Cayman Islands
courts hearing a just and equitable winding-up
pe on has the discre on to grant alterna ve
remedies, which are the same as the remedies
which an English court can grant on an “unfair
prejudice” pe on (e.g. (i) an order requiring
the company to refrain from doing or con nuing an act complained of by the pe oner or to
do an act which the pe oner has complained it
has omi ed to do, or (ii) an order providing for
the purchase of the shares of any members of
the company by other members or by the
company itself and, in the case of a purchase by
the company itself, a reduc on of the company’s share capital accordingly).

This sec on seeks to explore the general areas
of Cayman Islands law which may bestow
certain rights to shareholders of a Cayman
company whether that company operates as an
investment fund or otherwise.
1.2
Under Sec on 25(3) of the Companies
Act, the Ar cles of a Cayman Islands company
when registered bind the company and the
members to the same extent as if each member
had subscribed his name and aﬃxed his seal
thereto, and there were in such Ar cles
contained a covenant on the part of himself, his
heirs, executors and administrators to conform
to all the regula ons contained in such Ar cles
subject to the Companies Act.

3

Right to Informa on

Unless speciﬁcally stated in the Ar cles, or
agreed by contract (for example in a shareholders agreement), the shareholder of a Cayman
Islands company has no right by virtue of his
posi on as shareholder to be provided with
informa on regarding the company, including
the company’s accounts. Nor is this informa on
publicly available. The Cayman Islands
Companies Registry can be searched, but the
only informa on a search will reveal is the
company’s name, number, forma on date,
type, registered oﬃce and status. A speciﬁc
search can also be undertaken to determine the
current directors of the company.

1.3
Each shareholder by agreeing to be a
member of the company agrees, therefore, to
be bound by the vo ng provisions set out in the
Ar cles and subject to the decisions of the
majority or special majori es required under
the Companies Act and the Ar cles. As for
vo ng, the usual rule is that with respect to
normal commercial ma ers there is no
obliga on on shareholders to consider the
interest of others when exercising the right to
vote a ached to their shares.
1.4
The provisions of the Companies Act
which govern minority shareholder protec on
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rule stated above should not, as a ma er of
logic, apply: it would seem in principle en rely a
ma er for the shareholder whether the right is
enforced or not. In fact, this principle has been
recognised in the Court of Appeal of England
and Wales which is persuasive authority under
Cayman Islands law.² However, it is also true to
say that the rule in Foss v Harbo le has been
extended to cover the principle that "an
individual shareholder cannot bring an ac on in
the courts to complain of an irregularity (as
dis nct from an illegality) in the conduct of the
Company's internal aﬀairs if the irregularity is
one which can be cured by a vote of the
Company in general mee ng"³. This is o en
referred to as the second limb of the rule in Foss
v Harbo le.

By virtue of sec on 64 (b) of the Companies Act,
on the applica on of the holders of not less than
one-ﬁ h of a company’s issued and outstanding
shares, the Cayman Islands courts may appoint
one or more inspectors to examine the company’s aﬀairs and prepare a report thereon to
the Court.
4

Right to bring Ac on

A shareholder in a company may be able to
bring an ac on against its directors if the
shareholder can show that they have breached
a duty owed to him personally (rather than to
the company). However ac ons against
directors for breach of their du es, are typically
brought to enforce a right belonging to the
company rather than to one or more shareholders and, as such, have to brought by the company itself (i.e. the right will lie with the Board of
Directors of the company for and on behalf of
the company).
5

5.4
The reason behind what is known as the
second limb of the rule in Foss v Harbo le was
the courts desire to avoid fu le li ga on. If the
thing complained of was an ac on which in
substance was something the majority of the
company’s shareholders were en tled to do, or
if something has been done irregularly which
the majority of the company’s shareholders are
en tled to do regularly, there was no point in
having li ga on about it as the ul mate end of
the li ga on is that a general mee ng of the
company’s shareholders has to be called and
ul mately the majority gets its way. The result
of these combined principles is that a minority
shareholder can seldom bring an ac on in his
own name against those in control of the
company where the ac on is in respect of a
wrong done to the company. The minority
shareholder will simply not have locus standii to
do so. Furthermore, it will be diﬃcult for a
minority shareholder to use the name of the
company to bring an ac on (i.e. a deriva ve
ac on).

Deriva ve Ac ons

5.1
As stated above, the general principle
or rule is that an ac on seeking to enforce a
right belonging to a company has to be brought
by the company itself. ¹
5.2
Naturally, there will be occasions when
a shareholder, who is in the minority on a vote,
will wish to object to the result. Generally
speaking, shareholders will object to the result
of a vote in circumstances where (they believe)
that harm will result to the company (and
consequently the value of their shareholding),
or where their personal rights as shareholders
have been infringed.
5.3
Where the wrong done is not to the
company but to the shareholder personally,
whether by the directors or the company, the

¹ Foss v. Harbo le [1843] 2 Hare 461. The Cayman Islands Court of Appeal has aﬃrmed this principle in two cases:
Schultz v Reynolds [1992-93] CILR 59; and Svanstrom v Jonasson [1997] CLLR 192.
² Edwards v Halliwell [1950] 2 All E.R. 1064
³ Pruden al Assurance Co. Ltd. v Newman Industries (No. 2) [1982] Ch. 204, C. A.
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Sec on 28 states that no act of a company and
no disposi on of real or personal property to or
by a company shall be invalid by reason only of
the fact that the company was without capacity
or power to perform the act or to dispose of or
receive the property.

5.5
However, based upon established
English case law authori es, if the shareholder
can bring himself within one of the excep ons
to the rule in Foss v Harbo le, the shareholder
may be able to bring a deriva ve ac on,
whereby he or she may bring an ac on in his or
her own name but on behalf of the company.
The excep ons are as follows:

However, the lack of capacity or power may be
asserted (a) in proceedings by a member or
director against the company to prohibit the
performance of any act, or the disposi on of
real or personal property by or to the company,
and (b) in proceedings by the company,
whether ac ng directly or through a liquidator
or other legal representa ve or through
members of the company in a representa ve
capacity, against the incumbent or former
oﬃcers or directors of the company for loss or
damage through their unauthorised acts.

5.5.1 where the alleged wrong is ultra vires
(i.e. beyond the capacity of) the company or
illegal;
5.5.2 where the ac on complained of is an
irregularity in the passing of a resolu on which
could only have been validly done or sanc oned
by a special resolu on or special majority of
shareholders (i.e. a majority which is more than
a simple majority of over 50%);

Furthermore, Sec on 7 (4) of the Companies
Act, permits a company to have unrestricted
objects and Sec on 27 (2) of the Companies Act
states that from the date of incorpora on, a
company is capable of exercising all the funcons of a natural person with full capacity
irrespec ve of any ques ons of corporate
beneﬁt. Therefore, the ques on of whether or
not an act is ultra vires the company is unlikely
to arise in prac ce.

5.5.3 where what has been done amounts to
a “fraud on the minority” and the wrongdoers
are themselves in control of the company, so
that they will not cause the company to bring an
ac on; and
5.5.4 where the act complained of infringes a
personal right of the shareholder seeking to
bring the ac on.
6

Illegal or Ultra Vires Acts
7

6.1
In Edwards v. Halliwell [1950] 2 All ER
1064 it was stated that "there is ... no room for
the opera on of the rule if the alleged wrong is
ultra vires the company, because the majority of
members cannot conﬁrm the transac on". The
same would apply for illegal acts.⁴

Where a Special Resolu on or other
Special Procedure is required

The decision in Edwards v. Halliwell stated that
the reason for this excep on was that a "simple
majority cannot conﬁrm a transac on which
requires a concurrence of a greater majority",
for example, acts which require a special
resolu on.

6.2
It should be noted that under sec on
28 of the Companies Act the rule regarding ultra
vires has been abolished as regards third par es
dealing with a Cayman Islands company.

⁴ North-West Transporta on Co. v. Bea y (1887) 12 App Cas 589.
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Where the Acts amount to a Fraud on
the Minority and the Wrongdoers are
themselves in control of the Company

which can be interfered with by the court at the
suit of the minority, since it is not ra ﬁable by
the majority. ⁷

8.1
The reason for this excep on in the rule
of Foss v. Harbo le is that if minority shareholders were denied the right to bring an ac on on
behalf of themselves and all others in such
circumstances, their grievance would never
reach the court because the wrongdoers
themselves, being in control, would not allow
the company to sue. In order for this excep on
to apply, ﬁrst it must be shown that there has
been a fraud within the meaning of that word in
the English case law authori es in this area and
second, it must be shown that the wrongdoers
are in control so that the minority shareholder is
being improperly prevented from bringing a
legal ac on in the name of the company.

8.4
Many breaches of directors' du es are
ra ﬁable by the majority shareholders in
general mee ng, and in these circumstances
the minority will have no remedy. Therefore, for
example, in the case of Pavlides v. Jensen where
it was alleged that the directors were grossly
negligent, but not fraudulent, in selling property of the company at an under-value, this was
ra ﬁable by the majority.

8

8.5
There may be circumstances in which
the majority shareholders do not exercise their
powers bona ﬁde for the beneﬁt of the
company as a whole which could amount to a
fraud on the minority.⁸
8.6
As stated above, an individual shareholder will only be permi ed to bring an ac on
in respect of a fraud on the minority if he or she
shows that the company is controlled by the
wrongdoers.⁹ The meaning of control in this
context is not clear although it covers vo ng
control, even where shares are held by nominees.¹⁰

8.2
In this context, fraud is thought to
comprise "fraud in the wider equitable sense of
that term, as in the equitable concept of a fraud
on a power".⁵ Fraud does not include pure
negligence, however gross.⁶ The tradi onal
approach that appears to have been followed
by English courts in the circumstances is to
examine the nature of the act complained of to
determine whether it is ra ﬁable by the
majority and if it is not, then it will amount to a
fraud on the minority. Based on English case law
authori es, the following points can be made:

8.7
The ques on of whether or not there
has been a fraud in the sense discussed above
and whether or not the wrongdoers are in
control of the company must be determined
before the minority shareholder's ac on is
allowed to proceed.¹¹

8.3
The misappropria on of the company's
property or assets by the majority for their
beneﬁt, at the expense of the minority, is an act

⁵ McGarry V-C in Estmanco (Kilner House) Ltd. v. GLC [1982] 1 All ER 437)
⁶ Pavlides v. Jensen [1956] 2 All ER 518
⁷ Menier v. Hooper's Telegraph Works [1874] LR 9 CH APP 350), (Cook v. Deeks [1916] 1 AC 544
⁸ Estmanco (Kilner House) Ltd. v. GLC
⁹ Russell v. Wakeﬁeld Waterworks Co. [1875] LR 20 EQ 474
¹⁰ Pavlides v. Jensen
¹¹ Pruden al Assurance Co. Ltd. v. Newman Industries Ltd. (No. 2) [1980] 2 All ER
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9

if it can be shown that the altera on was not
bona ﬁde for the beneﬁt of the company as a
whole.¹⁴ It should be noted that the mere fact
that a shareholder may have suﬀered a
reduc on in his/her share value as a consequence of the wrongdoing does not give rise to
personal ac on against the wrongdoer, since
the wrong has been suﬀered by the company.¹⁵

Where the Act complained of
infringes a Personal Right of the
Shareholder seeking to bring the
legal ac on

9.1
It is established under English law
which is persuasive authority in the Cayman
Islands that certain rights of the individual
shareholder may be acted upon by him on his
own behalf.¹² The diﬃculty lies in drawing the
line between those cases where a legal ac on is
allowed and those where it is not. The test may
be whether or not the wrong in ques on is
ra ﬁable by the majority. As a prac cal ma er, if
an act is ra ﬁable by the majority, li le purpose
is served by allowing an individual shareholder
to proceed with the personal ac on.

9.3
Deﬁni ve guidance as to when the
courts will allow the enforcement of personal
rights is diﬃcult to provide and such an ac on
will be advisable only as a last resort. Therefore,
this excep on is a diﬃcult one to rely upon
except in a case falling squarely within the ambit
of a previous case law decision.
9.4
It has also been suggested that a
further excep on to the rule in Foss v. Harbo le
would be permi ed "where the jus ce of the
case requires it". However, the existence of such
an excep on is doub ul because it is not
prac cal to decide excep ons to the rule merely
on the basis of whether the jus ce of the case
required an excep on, since that would involve
a full trial before it could be decided whether
the rule applied.¹⁶

9.2
Some wrongs are of such a fundamental nature that they are not ra ﬁable and can be
acted upon by the individual, for example, an
a empted removal of the right to vote.¹³
Similarly, a shareholder may be allowed to bring
an ac on if he is deprived of other rights
conferred by the Ar cles of the company. A
personal or representa ve ac on may be
permi ed where the majority a empt to alter
the Ar cles to the detriment of the minority.
However, such an ac on will only be successful

¹² Pender v. Lushington [1877] 6 CH D70
¹³ Pender v. Lushington
¹⁴ Brown v. Bri sh Abrasive Wheel Co. [1919] 1 CH 290
¹⁵ Pruden al Assurance Co. Ltd. v. Newman Industries Ltd. (No. 2); Stein v Blake [1998] 1 ALL ER 724
¹⁶ Pruden al Assurance Co. Ltd. v. Newman Industries Ltd. (No. 2)
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Just and Equitable Winding Up

Schemes of Arrangement

Sec ons 86 to 88 of the Companies Act, copies
set out provisions regarding schemes of
arrangement that may be entered in rela on to
the company pursuant to which a minority
shareholder may be bound by the ac ons of the
majority speciﬁed in such provision. Sec on 88
of the Companies Act also sets out the powers
to acquire the shares of dissen ng shareholders.

10.1 An alterna ve remedy to taking a
deriva ve ac on for an aggrieved shareholder
would be to pe on the Cayman Islands court
on the basis that it is just and equitable that the
company should be wound up under sec on
92(e) of the Companies Act. If a winding-up
order is made, liquidators will be appointed
who can then inves gate the company’s aﬀairs
and pursue claims against the former directors
(and any others who have caused loss to the
company).

12

As stated above, under sec on 95(3) of the
Companies Act, the Cayman Islands courts
hearing a just and equitable winding-up
pe on has the discre on to grant alterna ve
remedies to a winding up of the company:

Dissen ng Rights under the Cayman
Statutory Merger Regime

Sec on 238 of the Companies Act provides a
shareholder of a Cayman Islands company,
involved in a merger or consolida on under the
merger regime set out in Part XVI of the
Companies Act with the en tlement to be paid
the fair value of his or her shares upon
dissen ng from the merger or consolida on.

(i)
An order regula ng the conduct of the
company’s aﬀairs in the future;

13

(ii)
an order requiring the company to
refrain from doing or con nuing an act
complained of by the pe oner or to do an act
which the pe oner has complained it has
omi ed to do; or

English case law guidance

In rela on to a number of the points discussed
herein we are relying not on speciﬁc case law
authority of the Cayman Islands Court, but on
such case law authority as exist in England,
which we would regard as being persuasive
authority, although not binding authority, in the
Cayman Islands court. There is Cayman Islands
case law authority on this subject, which
conﬁrms that the posi on under Cayman
Islands law is essen ally the same as that under
English common law. Accordingly, the content
herein, absent speciﬁc case law authority of the
Cayman Islands Court, represents our considered opinion as to the posi on as a ma er of
Cayman Islands law.

(iii)
an order authorizing civil proceedings
to be brought in the name and on behalf of the
company by the pe oner on such terms as the
Court may direct; or
(iv)
an order providing for the purchase of
the shares of any shareholders of the company
by other shareholders or by the company itself
and, in the case of a purchase by the company
itself, a reduc on of the company’s share capital
accordingly).
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More thoughts on the ruling in
The Ma er of Padma Fund L.P.
and poten al impact on
Investment Fund prac ce
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Introduc on

Certain Implica ons

In The Ma er of Padma Fund L.P. [FSD 201 of
2021] (RJP), the Cayman Grand Court held that
the Cayman Court does not have jurisdic on to
order the winding up of a Cayman exempted
limited partnership (“ELP”) on the basis of a
creditor’s pe on for the winding up of the ELP.
The Court ruled that the correct procedure for a
creditor to follow is to commence proceedings
against the general partner of the ELP for an
unpaid debt. This case has clariﬁed the process
for creditors’ claims against ELPs but has also in
the process added some interes ng scenarios
to consider for a general partner. This is par cularly interes ng in light of the fact that ELPs are
commonly used for private equity funds,
venture capital funds and other private investment transac ons and therefore the ruling
provides guidance not only for general partners
but also for investors and creditors.

If, as the Court ruled, the remedy of any creditor
of an ELP is to commence proceedings against
the general partner, how will this impact on the
registra on of foreign companies which are
some mes registered in the Cayman Islands in
order to become the qualifying general partner
of the ELP? For example, how easy will it be to
successfully bring a winding up pe on in the
Cayman Islands against a U.S. domiciled
company registered in the Cayman Islands as
general partner of an ELP which can apply for
Chapter 11 debtor in possession protec on in
the U.S.?
Will the Court’s decision perhaps over me
change the o en seen prac ce of having one
general partner in respect of several ELPs in
order to, among other things, consolidate and
maintain control of several ELP investment
funds? The general partner holds the assets of
each ELP on statutory trust.
If a winding up order is made against the general
partner of an ELP, and there is a shor all in the
ELP’s assets available for distribu on to
creditors, the liquidator appointed has a claim
against the separate assets (if any) of the
general partner and such claim would cons tute an unsecured claim in any liquida on of the
general partner. The use of one general partner
to manage and control large numbers of ELP
investment funds is likely to bring the solvency
of such general partners more into focus.

Facts
In the Padma case, the pe oners presented
the pe on in July 2021 seeking orders from the
Court for the winding up of Padma Fund L.P. (the
“Partnership”) on the basis that the Partnership
is unable to pay its debts and therefore should
be wound up pursuant to sec on 92(d) of the
Companies Act as applied by sec on 36(3) of
the Exempted Limited Partnership Act (2021
Revision).
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